
STATE OF NEW YORK

STATE TAX COMMISSION

In the Matter of the Petltl-on
o f

Crystal  Diner,  Inc.

for Redeterml-natlon of a Deficlency or for
of Corporation FranchLse Tax under Article
the Tax Law for the Fiscal Years Ended May
1979 th rough May 31 ,  1981.

Refund :
9-A of
31 '  :

AFFIDAVIT OF UAILING
In the Matter of the Petitlon

o f :
LBMS Restaurant, Inc.

:
for Redetermination of a DefLciency or for Refund
of Corporation Franchlse Tax under ArticLe 9-A of :
the Tax Law for the Fl"scal Years Ended December 31,
1978 th rough December  31 ,  1981.  :

State of New York :
s s .  :

County of Albany :

David Parchuck, belng duly sworn, deposes and says that he l"s an employee
of the State Tax Conrmlssl-on, that he Ls over 18 years of age, and that on the
21st day of August,  1985, he served the ni thln not ice of Decislon by cert l f led
nal. l  upon Crystal  Diner,  Inc.r  the pet l t loner ln the wlthin proceedlng, bY
enclosLng a true copy thereof in a securely sealed postpaid wrapper addressed
as fol lows:

Crystal-  Dinerr Inc.
3496 Long Beach Rd.
Oceansi-de, NY 11572

and by deposltl-ng same enclosed in a postpald properly addressed wrapper in a
post office under the exclusive care and custody of the Unl-ted States Postal
Servlce within the State of New York.
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Affidavtt of Maillng

That deponent further says
herein and that the address set
of the pet i t ioner.

Sworn to before ne thls
21s t  day  o f  August ,  1985.

pursuant to Tax Law section 174

addressee ls the pet i t ioner
nrapper ls the Last knoltn addrese

that the
forth on

said
sald



STATE OF NEW YORK

STATE TN( COMMISSION

In the Matter of the Petitlon
o f

Crystal  Dlner,  Inc.

for Redeternination of a Defl"clency or for Refund
of Corporation Franchise Tax under Article 9-A of
the Tax Law for the Fiscal Years Ended May 31,
1979 th rough May 31 ,  1981.

AFFIDAVIT OF MAILING
In the Matter of the Petitlon

o f :
LBMS Restaurant, Inc.

:
for Redetermination of a Deficiency or for Refund
of. Corporation Franchise Tax under Article 9-A of ,
the Tax Law for the Fiscal Years Ended December 31,
1978 through Decenber 31, 1981. :

State of New York :
a s .  :

County of Albany i

Davld Parchuck, belng duJ-y sworn, deposes and says that he le an enployee
of the State Tax Comlsslon, that he is over 18 years of ager and that on the

,21st day of August,  1985, he served the wlthin not ice of Decislon by cert l f led
matl- upon Jack M. Portneyr the representatlve of the petitlonere in the wlthin
proceeding, by enclosing a true copy thereof in a securely seal-ed postpald
wrapper addressed as fol lows:

Jack M. Portney
207 l " la in  S t . '  P .O.  346
For t  Lee,  NJ  07024

and by deposl-tlng same enclosed ln a postpaid properly addreeeed wrapper ln a
post offlce under the exclusive care and custody of the United States Postal
Service within the State of New York.
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Affidavlt of Maillng

That deponent further says that the said addressee l"s the representatlve
of the petl"tloner hereln and that the address set forth on sald ltraPper Ls the
last known address of the representative of the petitioner.

Sworn to before ne thts
21s t  day  o f  August ,  1985.

pursuant to Tax
nlster oa

Law sectlon



STATE OF  NEW YORK
STATE TAX COMMISSION

ALBANY,  NEW YORK L2227

August  21,  1985

Crystal  Dlner,  Inc.
3496 Lorg Beach Rd.
Oceanslde, NY LL572

Gentlemen:

Pl-ease take notice of the Decisl,on of the State Tax Cornmlssl.on encloeed
herewith.

You have now exhausted your rlght of revl.ew at the adminlstratlve leveI.
Pursuant to sect,lon(s) 1090 of the Tax Law, a proceeding ln court to revlert an
adverse decislon by the State Tax Comlssion nay be lnstltuted only under
Article 78 of the Civll- Practlce Law and Rules, and must be comenced ln the
Supreme Court of the State of New York, ALbany County, wlthln 4 months from the
date of thls not lce.

Inqutries concernl-ng the computatLon of tax due or refund all-owed ln accordance
with thls declsion nay be addressed to:

NYS Dept. TaxatLon and Flnance
Law Bureau - Litigation Untt
Bulldlng lf9, State Canpus
Albany, New York 12227
Phone # (518) 457-2070

Very truly yours,

STATE TAX COMUISSION

Petl t ioner I  s Representat ive
Jack M. Portney
207 l" la in St .  ,  P.0. 346
For t  Lee '  NJ  07024
Taxing Bureaurs Representative



STATE OF NEW YORK

STATE TAX COMMISSION

In the Matter of the Petitlon
o f

Crystal-  Dlner,  Inc.

for Redetermi.nation of a Deficiency or for
of Corporation Franchise Tax under Artlcl-e
the Tax Law for the Fiscal Years Ended May
1979 th rough May 31 ,  1981.

:

Refund :
9-A of
3 1 ,  :

AFFIDAVIT OF MAILING
In the Matter of the PetitLon

o f :
LBMS Restaurant, Inc.

:
for Redetermlnati-on of a Defl"ciency or for Refund
of Corporation Franchise Tax under Article 9-A of :
the Tax Law for the Fiscal Years Ended December 31,
1978 th rough Decenber  31 ,  1981.  :

State of New York

County of Albany
s s .  :

David Parchuck, being duly sworn, deposes and says that he is an employee
of the State Tax Conrmisslon, that he is over 18 years of age, and that on the
2lst  day of August,  1985, he served the wlthin not lce of Decl"sion by cert i fLed
mall upon LBMS Restaurant, Inc.1 the petitioner ln the within proceedLng, bX
enclosl"ng a t,rue copy thereof in a securely sealed postpaid wrapper addreased
as fol lows:

LBMS Restaurant, Inc.
3496 Long Beach Road
Oceanside, NY 11572

and by depositl-ng same encLosed l"n a postpald properly addressed wrapper in a
post office under the excl"usive care and custody of the United States Postal
Servl.ce withln the State of New York.
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Affidavit of Matllng

That deponent further says
herein and that the address set
of the petLt loner.

Sworn to before ne this
21s t  day  o f  August ,  1985.

to nister oaths
pursuant to Tdx Law sect ion 174

addressee le the.pet l t loner
wrapper ls the last known addreee

that
forth

the said
on sal"d



S T A T E  O F  N E W  Y O R K
S T A T E  T A X  C O M M I S S I O N

A L B A N Y ,  N E W  Y O R K  1 2 2 2 7

August  21 ,  1985

LBl"lS Restaurant, Inc.
3496 Long Beach Road
Oceans ide ,  NY LL572

Gentlemen:

Please take notice of the Declsion of the State Tax Counlsslon enclosed
herewith.

You have now exhausted your rlght of review at the adminlstratlve l-evel.
Pursuant to section(s) 1090 of the Tax Law, a proceeding ln court to reviett an
adverse decision by the State Tax Comission may be instituted only under
Article 78 of the Civll Practice Law and Rules, and must be conmenced ln the
Supreme Court of the State of New York, Albany County, wlthin 4 months from the
date of thls not ice.

Inquiries concerning the computatlon of tax due or refund all-owed ln accordance
wlth this decisl"on may be addressed to:

NYS Dept. Taxation and Finance
Law Bureau - Lttt$atlon Unit
Buildtng /19, State Campus
Albany, New York L2227
Phone #  (518)  457-2A7O

Very truly yours,

STATE TAX COMMISSION

Petitioner t s Representative
Jack M. Portney
207 Main  St ree t ,  P .O.  Box  346
Fort Lee, NJ 07024
Taxing Bureauts Representative



STATE OF NEI,{ YORK

STATE TAX COMMISSION

In the Matter of the Pet i t ion

o f

CRYSTAL DINER, INC.

for Redeterminat ion of a Def ic lency or for
Refund of Corporation Franchlse Tax under
Article 9-A of the Tax Law for the Fiscal Years
Ended May 31, L979 through May 31, 1981

DECISION

In the Matter of the Petl.tl.on

o f

LBMS RESTAURA}IT, INC.

for Redeterminat ion of a Def ic iency or for
Refund of Corporatlon Franchise Tax under
Artlcle 9-A of the Tax Law for the Flscal Years
Ended December 31, 1978 through December 31,
1 9 8 1 .

Pet i t ioner,  Crystal  Dlner,  Inc.,  3496 Long Beach Road, Oceanslde, New York

L1572, f i led pet i t ions for redeterminat ion of a def ic iency or for refund of

corporation franchise tax under Article 9-A of the Tax Law for the flscal years

ended May 31, 1978 through May 31, 1981 (Fi le No. 44276).

Pet i t ioner ,  LBMS Restaurant ,  Inc. ,  3496 Long Beach Road,  Oceanside,  New

York 11572, f l led pet l t ions for redetermlnat ion of a def lc lency or for refund

of corporation franchise tax under Artlcle 9-A of the Tax Law for the fiscal-

years  ended December  31 ,  1978 th rough December  31 ,  1981 (F t1e  No.44279) .

A consol ldated hearing was held before DanieL J. RanaLl- i ,  Hearlng Off icer '

at  the off ices of the State Tax Cousl ission, Two World Trade Center,  New York,

New York, on May 8, 1985 at l :15 P.M. Pet i t ioners appeared by Jack M. Portney'
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by John P.C.P.A. The Audit  Dlvls lon appeared

Esq. ,  o f  counse l - ) .

Dugan, Esq. (Lawrence A. Newman,

1 .  0n  March  25 ,  1983,

pursuant to Artlcle 9-A of

("Crystal")  as fol l -ows:

Perlod Ended Tax

FINDINGS OF FACT

the Audit Divlslon

the Tax Law against

issued three notlces of deflclency

pet l t ioner Crystal  Dlner,  Inc.

Whether the Audlt

to  adJus t  pe t i t ioner rs

independent audLt.

5/31179
s l31 180
s  /3 r  l8L

2, On March 25,

pursuant to Artlcle

(ttLBMst') as fol-l-ows:

Perlod Ended

L2 /31 /78
L2 /31 /79
L2 /3 r /80
L2 l3L /81

ISSUE

Divlsion properly used the

corporatlon franchlse taxes

results of a sales tax audit

wlthout performl.ng an

Interest Addltlonal Charge Total Due

$  120 .00
$4 ,425  .  80
$ s48.ss

1983,  the

9-A of the

$  s2 .89
$L  , 57  4 .  L2
$  148 .09

Audlt Dlvlslon

Tax Law against

$ o.oo
$221.29
$  27 ,4L

$ 178 .89
$6 ,22L .2 r
$  724.05

lssued four notLces of deflclency

petltioner LBMS Restaurant' Inc.

Tax

$  288 .38  $  137 .36
$5 ,847 .00  $2 ,287 .93
$3 ,601 .80  $1 ,103 .23
$  784 .47  $  134 .33

Interest Additional Charee Total Due

$  L4 .42
$292.3s
$  180 .  09
$  39 .22

$  440 .16
$8 ,427  . 28
$4 ,885  .  12
$  9s8 .02

3. Petitioners are corporations, each of which operates a dlner and have

the sane officers. The diners serve food and beverages, includlng alcohollc

beverages. Sal-es tax audlts lrere conrmenced at each dlner and ln each case the

auditor determined that petitioners falled to maintain adequate books and records

and that complete audLts could not be conducted. Neither diner retalned any

guest checks or reglster tapes. The audltor performed narkup tests on food

purchases and beverage purchases for each diner to determine total taxabLe
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sales for the audl.t perlods. The audltor al-so deternined additlonal nlnlnal

amounts of sal-es tax due based on other tests performed. Pet i t ioners agreed to

the results of the sales tax audlts.

4. Subsequent ly,  the sales tax audlt  results were used to adJust pet i t lonersr

corporatlon franchlse taxes due. The addltl.onal sal-es found for sales tax

purposes were appl ied as addit lonal gross recelpts or sales for corporat lon

franchise tax purposes and the respectlve tax for each petitl.oner was lncreased

by an appropriate amount.

5. PetLt, loners do not object to the sales tax audlt  f indings but to the use

of the sal-es tax audit findlngs for corporation franchise tax audlt purposes.

Pet i t ionersr pr imary obJectLon is that such sales tax audits are i rrelevant to

corporation franchlse tax because the sales tax is a transactlonal tax' while the

franchise tax is derived fron income, less exemptions and deductlons. Ilowever,

pet i t ioners offered no evidence that they had addit ionaL cost of  goods sold or

other deduct ions that would part ial ly of fset the addit lonal sales found on audlt .

CONCLUSIONS OF LAW

A. That where there is some factual basls for declding that the tax

returns as flled do not accurately reflect the true income received by a

taxpayer, the Audit Division may determine proper income using l.ndlrect methods.

See t loL land v .  Un i ted  Sta tes ,  348 U.S.  I2 I ,131-132.  The sa les  tax  aud l ts

conducted by the Audlt Divl.sion revealed additional sales tax due from each

petitioner. Such deterninatl.ons provided a factual basls for declding that the

lncome reported by petltioners on their corporation franchlse tax reports !tras

not accurate and, thus, the Audlt Dlvision properly used the sales tax audit

findings to calcul-ate corporation franchlse tax. Nowhere in the Tax Law or

regulations is the Audit Dtvision precluded from util-LzLng the results of an
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audit conducted under one article of the tax law in an audlt conducted under

another art ic le.  See l" lat ter of  Castaldo, State Tax Commisslon, February 15'  1985.

Moreover,  pet i t ioners have not met thelr  burden of proof under sect ion 1089(e) of

the Tax Law to show that there were additional costs or expenses associated wlth the

additional sales, nor nas any other evLdence produced indicating that the audlt

was inaccurate.

B. That the pett t ions of Crystal  Diner,  Inc. and LBMS Restaurant,  Inc. are

denied and the not lces of def ic iency lssued March 25, 1983 are sustalned.

DATED: Albany, New York STATE TAX COMMISSION

AUG 21 1985
PRESIDENT


